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AREA CODE 803

TELEPHONE 252-3300

TELECOPIER 256-8062

TRACEY C. GREEN

SPECIAL COUNSEL

RE:

VIA HAND-DELIVERY C ._ ,_...... ,
The Honorable Charles L.A. Terreni :-_' -_ : ' _-

Chief Clerk/Administrator - " J: : 'h
t ,

7.-LZ ;_ " "

Public Service Commission of South Carolina ,._<i'_) " !]

101 Executive Center Drive <--"_"__ -: !i
Columbia, South Carolina 29210 (J-:_:_ "

.1rl ": ',. .,'
Happy Rabbit, LP on behalf of Windridge Townhomes v. Alpine Utlhtms, Inc_; -
Docket No. 2008-360-S

Dear Mr. Terreni:

Enclosed for filing on behalf of Alpine Utilities, Inc. are the original and one (1) copy of

the Answer and Motion to Dismiss in the above-referenced matter. By copy of this letter, I am

serving a copy of these documents upon the parties of record to this proceeding and enclose a
Certificate of Service to that effect.

I would appreciate your acknowledging receipt of these documents by date-stamping the
extra copies that are enclosed and returning the same to me via our courier.

If you have any questions, or if you need any additional information, please do not
hesitate to contact me.

BPM/cf

Enclosures

Sincerely,

WILLOUGHBY & HOEFER, P.A.

Benjamin P. Mustian



TheHonorableCharlesL.A. Terreni
October24,2008
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CC: Nanette S. Edwards, Esquire

James C. Cook, Happy Rabbit, LP on behalf of Windridge Townhomes



BEFORE

THEPUBLICSERVICE COMMISSION OF

SOUTH CAROLINA

DOCKET NO. 2008-360-S

INRE: )
)

Happy Rabbit, LP on behalf of Windridge, )

Townhomes, )

)
Complainant )

)
v. )

)
Alpine Utilities, Inc., )

)
Defendant. )

)

ANSWER

(/3 17";
( ._ , ,

..... b ".-,t x"- x

-" -. : - 1

t_. tl "r.i

Z" -._2 : _
--- ,.

Cb.
l-rl %"

c...;

Pursuant to Commission Regulations RR. 103-826 and 103-830, and in compliance with the

Notice issued by the Commission's Chief Clerk and Administrator dated September 23, 2008, and

incorporating all defenses heretofore raised by motion and reserving all defenses which may

hereafter be raised by motion, Alpine Utilities, Inc. ("Alpine") answers the complaint of the

Complainant above-named as follows:

',,__j

FOR A FIRST DEFENSE

1. Alpine denies each and every allegation of the Complaint/Petition except as

hereinafter admitted, modified or qualified.

FOR A SECOND DEFENSE

2. Each and every allegation of the foregoing paragraphs is incorporated herein as if

repeated verbatim.



3. The Complaint is so vague and ambiguous that Alpine should not be reasonably

required to frame a responsive pleading. However, and reserving Alpine's motion addressed to the

certainty and sufficiency of the Complaint, Alpine denies the material allegations in the four

unnumbered paragraphs of the Complaint and would show that Alpine has not improperly

established and maintained its utility relationship with Happy Rabbit, L.P. or with "Windridge

Townhomes."

FOR A THIRD AND AFFIRMATIVE DEFENSE

4. Each and every allegation of the foregoing paragraphs is incorporated herein as if

repeated verbatim.

5. The Complaint fails to state facts sufficient to constitute a cause of action. The

Complaint does not make any allegation specifying the nature of the facts or circumstances giving

rise to the conclusory allegations set forth therein.

FOR A FOURTH AND AFFIRMATIVE DEFENSE

6. Each and every allegation of the foregoing paragraphs is incorporated herein as if

repeated verbatim.

7. The Complaint does not sufficiently establish the basis for a complaint cognizable

under the law or warrant a hearing. See S.C. Code Ann. § 58-5-270 (Supp.2007) and Commission

Regulations RR. 103-819 and 824.

FOR A FIFTH AND AFFIRMATIVE DEFENSE

8. Each and every allegation of the foregoing paragraphs is incorporated herein as if

repeated verbatim.



9. To the extent that Complainant is asserting its rights as an individual consumer,

Complainant has failed to exhaust its prehearing remedies inasmuch as the matters complained of

have not been mediated by the Office of Regulatory Staff as required by §58-5-270.

WHEREFORE, having fully set forth its Answer, Alpine requests that the Commission issue

an order dismissing the Complaint and granting such other and further relief to Alpine as is just and

proper.

Columbia, South Carolina

This 24 th day of October, 2008

Benjamin P. Mustian

WILLOUGHBY & HOEFER, P.A.
Post Office Box 8416

Columbia, South Carolina 29202-8416

803-252-3300

Attomeys for Defendant
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MOTION TO DISMISS AND FOR

IMPOSITION OF SANCTIONS OR

ALTERNATIVELY, FOR MORE

DEFINITE STATEMENT

_°

-\

Pursuant to 26 S.C. Code Ann. Regs. R. 103-829 (Supp. 2007), Alpine Utilities, Inc.

("Alpine" or "the Company") herein moves the Public Service Commission of South Carolina

("Commission") to dismiss the above-captioned matter on the grounds that the "Complaint" dated

September 15, 2008 filed in the above-referenced docket (1) would, if accepted as a pleading before

the Commission, be filed in contravention of Commission regulations regarding representation and

constitute the product of the unauthorized practice of law, (2) appears to assert matters relating to an

action already pending in the circuit court in which jurisdiction has been asserted to be proper, (3)

does not meet the Commission's requirements for pleadings, (4) fails to state facts sufficient to

constitute a basis for relief under pertinent law, and (5) fails to state facts supporting a request for a

hearing. Alternatively, Alpine moves that the Commission require Complainant to amend its



"pleading" so as to makea more definite statementon the ground that sameis so vagueand

ambiguousthattheCompanycannotreasonablyberequiredto framearesponsivepleading.Further,

AlpinesubmitsthattheComplaintconstitutesafrivolousactionpursuantto S.C.CodeAnn.Section

15-36-10,et seq., and requests that the Commission impose sanctions against Complainant and

award attorneys' fees to Alpine. In support of this motion, Alpine would respectfully show as

follows:

I. BACKGROUND

On or about September 12, 2008, Happy Rabbit, a South Carolina Limited Partnership

("Happy Rabbit") which owns and operates twenty-three duplex buildings containing a total of forty-

six units, known as Windridge Townhomes ("Windridge"), commenced an action against Alpine in

the Court of Common Pleas for Richland County in Civil Action No. 2008-CP-40-06619.

Thereafter, on or about September 16, 2008, Mr. James C. Cook, as "General Partner" of Happy

Rabbit, filed with the Commission a letter ("Complaint") on behalf of Happy Rabbit, L.P. ("Happy

Rabbit") which has been assigned the above-referenced docket number. Happy Rabbit states in the

Complaint that it is "the owner and operator of Windridge Townhomes" which "receives sewer

services from Alpine Utilities, Inc." Further, Happy Rabbit, asserts that "Alpine has improperly

established and maintained its utility relationship with Windridge [sic]" and "requests a formal

hearing so that Windridge's concerns may be addressed by this Commission." Moreover, the

Complaint states that Happy Rabbit is "in the process of establishing an Escrow Account, in which

Windridge's monthly sewer charges will be placed, pending the outcome of this matter." To date,

Alpine has not received payment for sewer services rendered to Happy Rabbit during the months of

2



August,SeptemberandOctoberand,afterimpositionof latefees,HappyRabbithasanoutstanding

balancedueAlpine of $1,919.46.

II. VIOLATION OF R. 103-804.T AND UNAUTHORIZED PRACTICE OF LAW

The Complaint filed by Mr. Cook in this matter is improperly before the Commission as it is

in contravention of Commission regulations pertaining to representation and is also the product of

the unauthorized practice of law. As asserted therein, the Complaint was filed on behalf of Happy

Rabbit by Mr. Cook in his capacity as a General Partner. The Company submits that Mr. Cook is not

currently licensed as an attorney or otherwise authorized to practice law in South Carolina and,

therefore, is unable to lawfully prepare and file pleadings on behalf of a legal entity such as Happy

Rabbit.

Initially, Alpine notes that Commission Regulation 103-804.T permits persons to appear in a

representative capacity only in the following instances:

(a) An individual may represent himself or herself in any proceeding before
the Commission.

(b) An attorney authorized to practice law in the State of South Carolina may

represent a party in any proceeding before the Commission.

Furthermore, in its Order No. 2003-550, dated September 8, 2003, in Docket No. 2003-162-T, the

Commission held:

We agree with [Movant] that the Petitions to Intervene ... should be

dismissed. The Petitions to Intervene were signed by persons who are not

attomeys. The South Carolina Public Service Commission has not, by

regulation, authorized persons not licensed to practice law in South Carolina,

to appear and represent clients before the Commission The "practice of law

embraces the preparation of pleadings, and other papers incident to actions

and special proceedings .... " [citation omitted]. A pleading includes a

"petition" as defined by 26 S.C. Code Ann. Regs. 103-804(F). Therefore,



Petitionsto Intervenewhich are filed on behalfof someoneother thanan
individual mustbesignedby anattomey.

The Commissionhas recently reiteratedthe limitations upon representationarisingunder this

regulation. See,OrderNo. 2008-567,DocketNo.2008-227-C,August15,2008.

Theplain languageof theComplaintindicatesthatMr. Cookis notrepresentinghimselfin

thismatter;rathertheComplainthasbeenbroughtin thenameof HappyRabbit,alegallyconstituted

limited partnershipwhich existsasa separatelegalentity. Counselfor Alpine haveconsultedthe

2008-2009LawyersDeskbookpublishedbytheSouthCarolinaBarandhavedeterminedtherefrom

thatMr. Cookis a retired memberof theBar. Thisstatusdoesnot,however,permitMr. Cookto

appearbeforetheCommissionin arepresentativecapacityonbehalfof HappyRabbit. Rather,Rule

415 of the SouthCarolinaAppellateCourtRules,asamendedby Orderof the SupremeCourtof

SouthCarolina,September16,2008,limits theabilityofretiredattorneys,whomeetcertainstringent

criteriaandhaveobtainedalimited licensefrom theSouthCarolinaSupremeCourt,toprovidelegal

servicesonlyto clientsapprovedto receiveservicesfrom anapprovedlegalservicesorganizationor

theSouthCarolinaBar Pro BonoProgram. Upon informationandbelief, HappyRabbit is not a

clientapprovedtoreceiveservicesfrom eitherof theseentities.Therefore,Mr. Cookisnot licensed

topracticelaw in theStateof SouthCarolina,onalimitedbasisor otherwise,andhisappearanceon

behalfof HappyRabbitin thismatteris in directcontraventionof theaforementionedCommission

regulationsandprecedent.

It is alsoclearthatif theComplaintis acceptedasapleading,thenMr. Cook's draftingand

submissionof samewouldconstitutetheunauthorizedpracticeoflaw. SouthCarolinacourtshave

longheldthatthepreparationandfiling of pleadingsconstitutesthepracticeof law. "The generally

4



understooddefinitionof thepracticeof law embracesthe preparation of pleadings, and other papers

incident to actions and special proceedings, and the management of such actions and proceedings on

behalf of clients before judges and courts." Roberts v. LaConey, 375 S.C. 97, 103,650 S.E.2d 474,

477 (2007) (citing Brown v. Coe, 365 S.C.

supplied). See, In re Duncan, 83 S.C. 186, __

137, 139, 616 S.E.2d 705, 706-07 (2005) (emphasis

., 65 S.E. 210 (1909). Pursuant to the Commission's

Practice and Procedure Regulations, 26 S.C. Code Ann. Reg. R. 103-804(O) (Supp. 2007), a

"pleading" is defined as a "document seeking relief in a proceeding before the Commission,

including complaint, answer, application, protest, request, motion ... or petition." (Emphasis

supplied). Thus, Mr. Cook is by definition engaging in the practice of law, assuming his letter is

recognized by the Commission to constitute a complaint. Accepting that assumption (but, see

Section IV, infra), the issue then becomes whether Mr. Cook is authorized to engage in the practice

of law. The Company submits that he is not.

As previously noted, Mr. Cook does not hold a license to practice law. Persons not licensed

to practice law may represent themselves, but are prohibited from representing separate legal entities,

such as corporations or partnerships 1, in legal matters except under certain circumstances.

A natural person may present his own case in court or elsewhere, although he

is not a licensed lawyer. A corporation is not a natural person. It is an

artificial entity created by law. Being an artificial entity it cannot appear or

act in person. It must act in all its affairs through agents or representatives. In

legal matters, it must act, if at all, through licensed attorneys.

1
"A partnership is an entity which is separate and distinct from the persons who compose it." Lane v. Krein, 297

S.C. 133, 134, 375 S.E.2d 351,352 (S.C.App.,1988).



See State ex rel. Daniel v. Wells, 191 S.C. 468,, 5 S.E.2d 181,186 (1939) citing Clark v. Austin,

340 Mo. 467, 101 S.W. 2d 977, 982 (1937) (emphasis supplied). More specifically, agents of

separate legal entities who are not licensed as attorneys are not permitted to file a complaint on

behalf of the entity.

Since a corporation cannot practice law, and can only act through the agency

of natural persons, it follows that it can appear in court on its own behalf only

through a licensed attorney. It cannot appear by an officer of the corporation

who is not an attorney, and may not even file a complaint except by an

attorney, whose authority to appear is presumed; in other words, a

corporation cannot appear in propria persona.

State ex rel. Daniel v. Wells, su_9_u_u_u_u_u_u_uag_,citing Mullin-Johnson Company v. Penn Mutual Life Insurance

Company, 9 F. Supp. 175 (D.C Cal. 1934) (emphasis supplied). The Supreme Court has since

modified Wells to allow a business, such as Happy Rabbit, to be represented by a non-lawyer officer,

agent or employee in civil magistrate's court proceedings. See In re Unauthorized Practice of Law

Rules Proposed by the South Carolina Bar, 309 S.C. 304, 306, 422 S.E.2d 123, 124 (1992). This

modification is inapplicable in the instant case, however, since the instant matter is not a civil

magistrate's court proceeding.

Another circumstance where unlicensed persons may appear and represent clients is where

the matter involves an agency which has adopted regulations authorizing same. In re Unauthorized

Practice, su_u.p__.Any such proposed regulation must be submitted to the Supreme Court at the same

time it is submitted to Legislative Council and may be declared unenforceable by the Supreme Court.

Id. To date, this Commission has adopted no such regulation. 2

Alpine recognizes that, on or about June 13, 2008, the Commission filed proposed regulations with the South

6



Furthermore,in a separatedocket,HappyRabbithasaffirmatively acknowledgedthat it is

requiredto berepresentedbyalicensedattorneyin mattersbeforetheCommission.In its Response

toApplicant'sAnswerin OppositionandObjectiontoPetitionto InterveneandClarificationfiledin

DocketNo. 2008-190-SonJuly 11,2008,HappyRabbitstatedthat"[Alpine] iscorrectthat[Happy

Rabbit] need[s]to be representedby SouthCarolinalegal counsel..." Therefore,contraryto the

positiontakenbyHappyRabbitin thisregardbeforetheCommission,Mr. Cookis againattempting

to engagein theunauthorizedpracticeof law. TheCommissionshouldnot continueto sanction

theseprohibitedactionsandtheComplaintshouldthereforebesummarilydismissed.

IU. CIRCUIT COURT PROCEEDING

Although it is unclear from the Complaint, Happy Rabbit may be attempting to raise before

the Commission a matter that it has already raised in the Court of Common Pleas for Richland

County in Civil Action No. 2008-CP-40-06619. As demonstrated in the complaint filed by Happy

Rabbit in circuit court ("Circuit Court Complaint"), a copy of which is attached hereto and

incorporated herein by reference as Exhibit "A", Happy Rabbit has asserted that Alpine has required

Happy Rabbit to be responsible for payment of monthly sewer bills for the forty-six tenants of

Windridge. Happy Rabbit further asserts that this requirement is in direct contravention of S.C.

Code Ann. § 27-33-50 (1976, as amended), which provides "[u]nless otherwise agreed in writing, a

tenant has sole financial responsibility for gas, electric, water, sewerage, or garbage services

provided to the premises the tenant leases, and a landlord is not liable for a tenant's account."

Without arguing the merits of the Circuit Court Complaint, and reserving its fight to assert further

Carolina Legislative Council which, if approved, would amend the current restrictions on persons appearing in a
representative capacity; however, upon information and belief, these proposed regulations have not yet become effective.



defenses in that matter, it is Alpine's belief that the Circuit Court Complaint is completely without

merit and that the referenced statutory provision does not give rise to any claim against Alpine for a

number of reasons. 3

Moreover, Happy Rabbit clearly believes that the circuit court has jurisdiction over this

matter inasmuch as it has asserted in its Circuit Court Complaint that the "actions complained about

[therein] are in violation of South Carolina Statutes (sic) under the jurisdiction of[the circuit court]."

Alpine similarly asserts that any action arising under § 27-33-50 would not properly be before this

Commission. It is a fundamental principle of administrative law that agencies have no powers other

than those granted to them by the General Assembly. See Kiawah Property Owners Group v. Public

Serv. Comm'n of S.C., 359 S.C. 105,109, 597 S.E.2d 145, 147 (2004) ("The PSC is a government

agency of limited power and jurisdiction, which is conferred either expressly or impliedly by the

General Assembly."); Cit7 of Camden v. Public Serv. Comm'n of S.C., 283 S.C. 380, 382, 323

S.E.2d 519, 521 (1984) ("The Public Service Commission is a governmental body of limited power

and jurisdiction, and has only such powers as are conferred upon it either expressly or by reasonably

necessary implication by the General Assembly."). The Commission's enabling legislation does not

3 Contrary to Happy Rabbit's assertion in the Circuit Court Complaint, § 27-33-50 does not contain a blanket
preclusion against a utility billing a landlord for monthly utility services provided to the landlord's tenants. To the
contrary, the statute specifically states that a tenant is solely responsible for utility services unless there is an agreement
otherwise in writing. In addition to rental agreements between tenants and landlords which may provide that the landlord
is financially responsible for utility services, there can also be agreements between a landlord and a utility whereby the
landlord has undertaken to be financially responsible for such services.

Such is the case between Alpine and Happy Rabbit. In 1984, TFB Construction Company ("TFB"), the original
owner and developer of Windridge, entered into a billing arrangement with Alpine, a copy of which is attached hereto as
Exhibit B, whereby TFB desired to obtain sewer service to the property, agreed to take service from Alpine, and agreed
to pay Alpine for these services. Happy Rabbit, as the current owner of this property, is a successor in interest to this
agreement and is, therefore, subject to its terms. Therefore, contrary to the assertions made in the Circuit Court
Complaint, Happy Rabbit, as successor in interest to TFB, has agreed in writing to be financially responsible for the
sewer services provided to Windridge. To the extent that the instant Complaint is an attempt to raise these same issues in
a collateral proceeding before the Commission, Happy Rabbit's assertions lack a basis in law or in fact and do not give
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grant it the authority to enforce disputes arising under Title 27 of the South Carolina Code; rather,

the Commission is charged with the supervision and regulation of rates and services of public

utilities (See S.C. Code Ann. § 58-5-210 (Supp. 2007)) neither of which are the subject of the Circuit

Court Complaint and neither of which are asserted in the instant Complaint. It is a fundamental

principle of administrative law that agencies have no powers other than those granted to them by the

General Assembly. See Kiawah Property Owners Group v. Public Serv. Comm'n of S.C., 359 S.C.

105, 109, 597 S.E.2d 145, 147 (2004) ("The PSC is a government agency of limited power and

jurisdiction, which is conferred either expressly or impliedly by the General Assembly."); _f

Camden v. Public Serv. Comm'n of S.C., 283 S.C. 380, 382, 323 S.E.2d 519, 521 (1984) ("The

Public Service Commission is a governmental body of limited power and jurisdiction, and has only

such powers as are conferred upon it either expressly or by reasonably necessary implication by the

General Assembly."). Similarly, the Commission and the circuit court do not enjoy concurrent

jurisdiction. Cf S.C. Code Ann. §58-5-270 (Supp. 2007). Based on the foregoing, the Complaint

should be dismissed as not constituting a matter cognizable by the Commission under law.

IV. THE PLEADING FALLS TO SATISFY RR. 103-819 AND 824

AND IS TOO VAGUE AND AMBIGUOUS FOR A RESPONSE

Commission Regulation 103-819 requires that pleadings include "[a] concise and cogent

statement of the facts [a complainant] is prepared to present to the Commission" and "[a] statement

identifying the specific relief sought" by a complainant. Similarly, Commission Regulation 103-824

requires that a complaint contain "[a] concise and cogent statement of the factual situation

surrounding the complaint" and "a concise statement of the nature of the relief sought." In the

absence of facts alleged to support the complaint, Alpine is not capable of complying with its

rise to any claim that is cognizable by the Commission.
9



obligationsunderCommissionRegulation103-826toanswerinamannerwhichwill "admitordeny,

specificallyandindetail,eachmaterialallegation."In theabsenceof arequestfor specificrelief,the

Commissioncannot determinewhether the complaint seeksrelief within the authority of the

Commissionto grantandAlpinecannotrespondin amannerconsistentwith itsobligationsunderR.

103-826.TheComplaintdoesnot complywith therequirementsof theCommission'sregulations

pertaining to pleadings and complaints and should therefore be dismissedwithout more.

Alternatively,HappyRabbitshouldberequiredto amendtheComplaint,soasto complywith RR.

103-819and824andmakeamoredefinitestatementwithin fifteen(15)daysafteranorderto that

effectis issuedbytheCommission,orhaveitspleadingstruck. Cf S.C. Code Ann. § 1-23-320(b)(4)

(2005) and Rule 12(e), SCRCP.

V. THE PLEADING FAILS TO STATE FACTS SUFFICIENT

TO CONSTITUTE A COMPLAINT/PETITION UNDER §58-5-270

Even if the Complaint satisfies the aforementioned requirements for pleadings before this

Commission (which is disputed), it nonetheless fails to state facts sufficient to constitute a complaint

cognizable under §58-5-270. Nowhere in the Complaint is alleged any fact to support the

conclusory allegations made by Happy Rabbit. The Complaint should therefore be dismissed. Cf

Rule 12(b)(6)(SCRCP). 4

VI. THE COMPLAINT FAILS TO

SUPPORT A REQUEST FOR A HEARING

"The purpose of a pleading is to put the adversary on notice as to the issues involved." Bums

v. Wannamaker, 286 S.C. 336, 339, 333 S.E.2d 358,360 (Ct. App. 1985). The Complaint is legally

4 Alpine notes that the Complaint has not been verified. 26 S.C. Code Ann. Regs. R. 103-822 requires a

complaint to include a "verification under oath.., if facts are alleged to be true within the knowledge of the person filing

the pleading." The fact that the Complaint contains no verification substantiates Alpine's assertion that the pleading fails

10



insufficientandsodeficientlydrawnthatit fails to supporttherequestfor ahearing.For example,

theComplaintallegesthat"Alpine hasimproperlyestablishedandmaintaineditsutility relationship

with Windridge." No factualor legalbasis,however,is allegedin supportof thisallegation.Rather

thanmeetingthe notice requirement,the Complaintrequeststhat this Commissionschedulea

hearingto proceedmerely upon a bald assertionrelating to a "utility relationship." This sole

allegationsetforth in the Complaintis not supportedby any factswhich requireahearingby the

Commissionto bedetermined.5BecausetheComplaintis sodefectivelydrawn,Alpine assertsthat

theCommissionshoulddeclineto hearit.

VII. FRIVOLOUS PROCEEDING

Alpine asserts that, in light of the foregoing, the present action is a frivolous proceeding in

that the Complaint is baseless in fact and appears to assert matters which have already been raised in

another forum in which Happy Rabbit has asserted jurisdiction is vested. Inasmuch as that action is

still ongoing, Alpine asserts that this Complaint has been filed with the Commission purely to

interpose delay and to restrict Alpine's authority and right to disconnect Happy Rabbit for non-

payment of its bill. Alpine, therefore, asserts that the Commission should summarily dismiss this

complaint and sanction Mr. Cook and Happy Rabbit by awarding Alpine its costs and attorneys' fees

incurred in defending this groundless action.

Rule 1 l(a), SCRCP, states that every pleading must be signed by the party or its attorney

which constitutes a certificate that the person has read the pleading, that to the best of his knowledge,

to allege facts sufficient to constitute a complaint cognizable under §58-5-270.
5 The fact that the Complaint/Petition contains no verification also substantiates Alpine's assertion in this

regard.

11



informationandbelief thereis goodgroundto supportit, andthatthepleadingisnot interposedfor

delay. Additionally, 26S.C.CodeAnn. Regs.R. 103-822states:

All pleadingsfiled with theCommissionshallbesigned. The signatureof
the person,or its authorizedrepresentative,submittingthepleading,shall
constitutean admissionthat suchpersonor representativehas read the
pleadingandknowsthecontentsthereof,and,if thesignatoryis actingin a
representativecapacity,that suchsignatoryhasthe capacityand authority
specifiedtherein.

Further,S.C.CodeAnn. Section15-36-10(A)(3)states:

Thesignatureof anattorneyor aproselitigantconstitutesacertificatetothe
court that:

(a) thepersonhasreadthedocument;

(b) a reasonable attorney in the same circumstances would believe that

under the facts his claim or defense may be warranted under the

existing law or, if his claim or defense is not warranted under the

existing law, a good faith argument exists for the extension,

modification, or reversal of existing law;

(c) a reasonable attorney in the same circumstances would believe that his

procurement, initiation, continuation, or defense of a civil cause is not

intended merely to harass or injure the other party; and

(d) a reasonable attorney in the same circumstances would believe his

claim or defense is not frivolous, interposed for delay, or brought for

any purpose other than securing proper discovery, joinder of parties,

or adjudication of the claim or defense upon which the proceedings

are based.

Alpine asserts that, in light of the ongoing proceeding regarding the Circuit Court Complaint,

the language and issues contained in the Complaint clearly demonstrate that Happy Rabbit and Mr.

Cook, acting as its representative in this matter, did not read the Complaint prior to filing. For

example, the Complaint alleges that Alpine has "improperly established and maintained its utility

relationship with Windridge" but fails to supply the Commission or the Company with any assertions

of fact or documentation supporting such a claim. Additionally, the Complaint claims that Happy

12



Rabbitis "in theprocessof establishinganEscrowAccount,in which Windridge'smonthlysewer

chargeswill beplaced,pendingthe outcomeof this matter." Given the fact that no citation to

authoritywhich allows a sewercustomerto takesuchanaction (which actionAlpine submitsis

unsupportedandunauthorizedbyCommissionregulation),theinstantComplaintfails to assertany

causeof actionor to providefactssufficientuponwhich a claimmaybebrought. Alpine submits

that the lackof specificityin this regardis evidencethatHappyRabbithasbroughtthiscomplaint

solelyin anattemptto preventAlpine fromdisconnectingsewerservicefor HappyRabbit'sfailureto

remitpaymentwhile thismatterispending.6

S.C.CodeAnn. Section15-36-10(B)(2)states"thecourt,uponitsownmotionormotionof a

party, may imposeupon the personin violation any sanctionwhich the court considersjust,

equitable,andproperunder the circumstances."Further,Section 15-36-10(G)(1)providesthat

sanctionsmayinclude"anorderfor thepartyrepresentedbyanattorneyorpro selitigant topaythe

reasonablecostsandattorney'sfeesof theprevailingparty." Alpine believesthattheCommission

shouldsanctionHappyRabbitandMr. Cookin hiscapacityasGeneralPartnerfor filing thisbaseless

andunsubstantiatedcomplaint.Thelanguageof theComplaintclearlydemonstratesthatMr. Cook

hasfailedto complywith therulesof thisCommissionsettingforththenecessaryinformationtobe

includedin acomplaint. Furthermore,Mr. Cookhasinstigatedthismatterwithoutprovidingproper

notice asto the substanceof his allegations. Finally, Mr. Cook will havebeenengagedin the

unauthorizedpracticeof law if theComplaintis acceptedbytheCommissionasapleading.Alpine

thereforeassertsthat a reasonableattorneywould not believe that the claims assertedin the

Complaintarewarranted.

Commission Regulation 103-538.B. which provides "[sewer s] ervice shall not be discontinued if the

13



Suchaccusations,while frivolous andunsupportedby evidence,often leadto proceedings

which arecomplexandtimeconsumingandrequiretheCompanyto investagreatdealof moneyto

defendagainstaccusationsthatareunsupportedby anyevidence.Allowing Mr. Cook andHappy

Rabbit to pursuebaselessandunsubstantiatedmattersin contraventionof Commissionrulesand

regulationwill only causetheCompanyto incur additionalexpensewhich will resultin increased

ratesfor all of Alpine's customers. The Complaint has no basis in law or fact, is totally without

merit, and simply wastes the Company's and the Commission's time. Moreover, it is an attempt to

use the Commission's complaint process as a coercive weapon and such actions should not only be

prohibited, they should also be punished. Therefore, Alpine moves that the Commission dismiss this

Complaint as being frivolous, sanction Mr. Cook and Happy Rabbit for bringing a frivolous

complaint, and award Alpine costs and attorneys fees incurred for defending this action.

VIII. CONCLUSION

For the foregoing reasons, Defendant respectfully requests that Complainant's Complaint be

dismissed as it is the product of the unauthorized practice of law, is not within the proper jurisdiction

of the Commission, the assertions contained therein are frivolous, and it is defectively drawn.

Further, Alpine requests that the Commission sanction Complainant and award attorneys' fees to the

Defendant pursuant to S.C. Code Ann. Section 15-36-10, et seq. In the alternative, Defendant

requests that the Commission require the Complainant to amend the Complaint so as to make a more

definite statement.

[SIGNATURE PAGE FOLLOWS]

complainant requests in writing a hearing before the commission."
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John'_.S. Hoefer
BenjaminP.Mustian
WILLOUGHBY & HOEFER, P.A.
PostOfficeBox 8416
Columbia,SouthCarolina29202-8416
803-252-3300
Attorneysfor Defendant/Respondent

Columbia,SouthCarolina
This 24 th day of October, 2008
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STATE,OF$OU_ CAROLINA
COUNTYOFRtCHLAND

HappyRabbit,aSouthCarolinaLir_Ated
P_ers_p: and,CarolynD,. Cook,

:

)

)

)

)
).

)

_: _ CIRCUIT COURT FOR THE
FIFTH _ICIAL CIRCUIT

CASE,NO.:: 08_C/A-40_

(_iY T_L DE_NDED_

Exhibit A

Page 1 of 4

_. .J'.L,

<C:. c:: '

'"_) • 7; • X

_7 .-. 7.
• /

Alpine Utilities, Iae. ) _, >-

P}cfinfiffs, Happy P;._bbit_ a So_th. Carol_a Lim_fcd P_s_p (her_inafter_. ;_Pla_fi_ I+h_y _;_

R_bbie') and C_6i_ D_.Cook _er_er,, "Plain_ff Co_,'), e:ompl_ng of _ D¢_ndam, _ould

aHog_ and Show _to_e _o_ _. fo!l_ws;

•i. Upon: information _d bE]el Defeatist, _pine Utilities, Inc;, _eroina_r, "Alpine'):is

a ufili_ incomorated _der the laws clue. S_ate 0f__ina,_xci_its_prineii;ml_p/aee_ business:

located in _hlamt County, S!o_ C_oti;na _ad ¢_eritly conducting business _ _chland :C:o_,

South. Carolina.

2. Pl_ntiff Happy Rabbit'.is the: ox_er _d operator of'Win_dgeTownhomes, located in

the 3300 block of Kay S:tr_t in Columbia_ $:outh :C_o!_ (Kiehla_d Cotm_) (laereinafter,

"Win .... : gre''_• ,. _dg, ),_d_Pt:Mntiff Cook.is a O.oneral P a_'er ofHaBp, y, Rabbit,

3:. _e acts complained abom here_n:oecurred in RioMand County., 8curb C_olma,

4. The acts compiled about herein arc in_ _o!mion of South C_olina _S_atues under the

jurisdiction of this coup.

5, Th_refore, ...... s . :j_! dmtion and venue in thi:s_Co_ is proper

'(' _

.,._..)

6, Paragraphs one :_ough fi_ze above_ are re-al!eged,

7. Happy _abbit is the o_er :and operator of'Win_dge Townkomes, located :in,the 33 00

block of Kay S_eet in Col_bia, South C_olina (l!'d¢_d Cotm_). and has been so_since:' December

i



, Exhibit A

Page 2 of 4

29, 2005, until the .date of these, presents. 'Prior tothat date., ow_erSHp of Wind_dge was :with: Plaintiff

Cook, .namely tl-#ougli December 28, 2005:.

8. Plaintiff Cook and lab;or P!ainti_ff Happy Rabbit, emered into a utility customer

r¢l.ationship with Alpine for the provision of sewer :servic'¢s _to Winafidge Th_ utility r_q.uired Plaintiff

Cook and continues, to :req,uire Plaintiff Happy Rabbit to .enter into a busir_ess re!atio_htp, whereby

Pl_fmfiffs were responsible :for paYment ofmonthly'sewer_lls for the for_/-si:x te.naneies in the twenty-

three duplex apartment buildings, Furthermore, P-l_tiffs pa_d. a definite monetary _um to Defendant

Alpine .on a monthJy basis for a-periOd exceeding-tl%ree years, and there.fore Plaintiffs-' damages are

ase:e_ainable.

9, Alpine i_si:sted_ and continues to .hls_ist _t Plaintiffs be responsib.-te for the sewer

accounts for all tenants Iocated i:n Wind_dge,, Plaintiffs protested that such an arrangement was

improper, bat Alpine refused to eha_ge the, character of sewer serx,je_sl to Wind_ge and requi_ed _d

confint)es-to' require Plaintiff Happy Rabbit to:b.e responsible for the s!ame. Defendant Alpine's actions,

in requiring Plaintiffs to be respon_s_bl.e :for its t e.aant:'s: :sewer ssrviees were unfair.and, dec:eptive.

FOR A I?_T _C,AUSE Oi_ ACTION ,AG_ST .ALPINE

(S_C,. CODE OF LAWS A_,:_ (1976, AS AMENDED))

10. Paragraphs One-through nine'above, are re,alleged.

1 I, (§ 27-33-50, S.C. CODE OF LAWS. ANN,,(1976, AS:-AMENDED)) Reads itLperfilaent part

as foHow_:

(A) Unless otherwise agreed in writing, a tenant has sole financial responsibility

for gas, electric, water, sewerage, orgarb=ag¢ services provided _to the premlses the

tenant leases, and a landlord is :not liable for a_tenant's account.

12. Defendant's a,.etions,-ilr__eq_r_gthe Plaintiffs to be .respon.'sible for the .sewer services

Of their forty_s_ tenancies (twen_tfiree :duplex buildings_, is in direct contravention of§ 27,33-50',

S.C. CODE OF LAWS.ANN._, O 976, AS AMENDED) and affected trade>and eemm eree witl_nthe.

state of S:outh Carolina,.

(ViOLATiON OF SOUT_ CA :i_0L_A WNF_I_RT_E PIL_CT,I_CESACT.)
(§ 39-5-!0 et seq,, S.C, CODE OF LAWS_,, (1:9.76,AS AMENDED))

i3.. P_graphs _one fiar.ough twelve above, _e re-alleged.

:2:
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14. D- _....' ....... ; ......efendant.Alpines ae_o_desenbedab_ve_:arem de_,violation,of_e statute.set f0ah

heteinabove in deNi.

15. Defendant A[pMe_s*g0fio_ descfi:bed: ab._)ve, :_e m _a_l _ade practice _sta:eh-that: (i).

Me Plaintiffs, both _uffe.red aem'al an-d eie_!y _as_e_ainabl¢ d_age_. (i"O_ere is 'an adverse 'impaCt •on

the p_bliQinterest (iii) Defendant Alpin#:s aetigns are offensNe to. public poli:ey, _et_eal, tmfait,

o.... " " ..... ....... " '; .............deceptive, and ppressiv.e: a_d (_v) :are unfair _a.de pra,etiees eapab:_e.of repe_tioii.

DEMx,ND=Fo, , Ry

16;

17.

Paragraphs one through fi_een,are re-alleged.
, , . . .

Plaintiffs der_and:thar_s matter be he_d before a:MN ju:_.

P;lmntiffs_ _e entitled to _ages- _d a Judgment as follc_ws:

FOR A _-_T CAUSE_ O_: A_ION against Defendaa_t Alpine, P!ain_tiffs _e e_6tlcd tt_ recover

Twen_=Two T!_.0u_d Thre_Hm_dand ....... i " ........i _ ._ _ ........F1Ry S x Doll_s_ ($223356) and a finding flint, as a matter

of law and: _der- the faets_of _: e:ase,, Defei_t AIpine,,c_ot teq_iite Plaintiff Hapgy Rabbi.t to be
responsibl_ for sewer se_iees pro_ided to i_ te_nts.

FOR A SECO_ CAUSE OF ACTION against Defendant Alpine, iNamti'ffs are enlr.ittedto

tecover.S_ Seven Thousand _!ad S:i_ Ej'gh_tDOllars ($57,068)plus _e recovery of-a:reasonable
A . .._ .........: _.tto_y s fees _and:_e ¢:osts ine_ed in:_is Aetion,

FOR• SUCH OT_R A_, F_R R_LiEF AS q_I_$; COURT MAY DEEM _ST AND
_ASON_LE.

:September i 2,: 2'00:8
COlumbia,SonflaCarolina

Respeetf-u_ty Submitte,d,

Ri'eh_d L{ _tt.

5Og t:I_pton Street, ,Suite 3:00:
Columbia, South _arolina 29201,

(803) 25:6;7-442

A.tt.o_meyfor P,lmnt_-
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STATE O:F SOUTH C_0_LINA
COUNTY OF :R!C_LAND

H_py Rabbit, _ So_th Car_!iaa Limited
P.artnership,_d C_olyn D. Cook,

Plaintiffs,
V_

U..dRIes, life,,,Alpine fi"

.D.efendar_t. ......

)
)'

)
)

)
:)
)
)
)
).

THE CIRCUIT COURT

.FIFTH JUDICIAL CIRCUIT

CASE NO,::08-C/A-40.-:

SJ3MMONS

'(dURY T_ DE_ED)

Exhibit A

Page 4 of 4

TO' T .I-IE•DEFENDANTS _O_ ,N_EDI:

YOU Am HEREBY SUMMONEI). a_drgqUirod to answer the, Complaint in

this Action, a.:eopy of.which is_herewith served upon yo_u,..and:.(0 $_rv¢ a. t):0py of your

Amwer to the said Complaints'upon Austio & Rogers, P,A,.). 508 Hampton Stree_ 3_

F!looL Poa Offi:_e Box i i'716, Columbi.a,: SC Z920_1, Attorney f0.r both: Phintiffs,

within thirty (30): days _Rie_ servi_e: la.e.re.o_'e_eiuSiye_ of_e day of such serv.iee; and if

you fa]i ta answer tho Compl.aim within_ the..tim_ aforesaid,judgment by default will

be rendered :against you for the relief demanded in the ComplainL

AUSTIN & ROGEr, P.A.

By: ).

80_ H/ampton. $_eet., SuRe 300
.Cg.!_mbia, Sou/th Caro!itia 29201
(803) 25q.-744'2

A_t0m_y. for-the Plaintiffs
Columbia, South Carolina

September 12, 2008



STATE OF SOUTH CAROLINA

COUNTY OF RICHLAND

Exhibit B

) Page 1 of 2
)
) SEWER UTILITY SERVICE AGREEMENT

THIS AGREEMENT entered into this 23rd___ day of July, 1984 by and

between ALPINE UTILITIES INC., hereinafter known as the "Utility 'v , and

TI=B CONSTRUCTION COMPANY/f°l_eFe_X r PkPnr_on_r_hir_hA,,Eeevneroa_P_rtnershiP

WITNESSETH-

WHEREAS, the Developer plans to construct the Windrldge Duplex

Development, consisting of a total of fOrty-six (q6) units, to be located on

the eastern side of Kay Street, north of St. Andrews ROad, in Rlchland

County, State of South Carolina, and the Developer is desirous of securing
sewer service to this project; and,

WHEREAS, the Utility has certain sewerage facilities which It will

make available to the Developer, its successors and assigns;

NOW THEREFORE, In consideration of the agreements contained

herein, the Utility, its successors and assigns hereby agrees:

1. To reserve and to provide in Perpetuity. except as herelnaft.er

set forth, sewer service sufficient and adequate to meet the needs of the forty-

six (q6) units to be constructed by the Developer.

2. To obtain the approval of such state agencies as required in

regard to the furnishing of these services and the setting of these rates,

inciudlng the South Carolina Department of Health and Environmental Control

and the South Carolina Public Service Commission.

The Developer agrees:

1. That it will continue to take service from the Utillty as long

as the Utility remains approved to render such service by the South Carolina
Department of Health and Environmental Control.

2. That it will pay to the Utility a sewer" tap fee of Eleven Thousand,

Five Hundred ($11,500.00) Dollars, the receipt of which Is hereby acknowledged
at the signing of this Agreement.

3. That it will, at its own cost, bring its service pipe to the nearest
Alpine outfall line.

4. That it will pay to the Utility a monthly sewer service charge

of Three Hundred Seventy-nine and 50/100 (_;379.50) Dollars, said servlce charge

to be payable no later than the tenth day of the month in which due. It is

the responsibility of the Developer to notify the Utility when to commence monthly
see'vice charges.



Exhibit B

Page 2 of 2
IT IS MUTUALLY UNDERSTOOD AND AGREED that the sewer

tap fee and the monthly sewer service charge quoted herein are for the forty-

six (q6} units only and any change In the use of the buildings or additions

to the original structures shell recluire a requisite sewer tap fee and monthly

service charge to be paid In accordance with Alpine's approved schedule of

charges, as set forth by the South Carolina Publlc Service Commiselono

THIS AGREEMENT shall enure to the benefit of the successors

and assigns of the respective parties hereto,

IN WITNESS WHEREOF the parties hereto have set their hands

and seals the day and year first above written.

WITNESSES: ALPINE UTILITIES. INC.

Dial, President

TFB CONSTRUCTION COMPANy
For C_ARTNERSHI P./__ General

BY ,_rtnershi p

Its Manaqing Partner

Page 2.



STATE OF SOUTH CAROLINA )

) VERIFICATION

COUNTY OF RICHLAND )

PERSONALLY APPEARED BEFORE ME ROBIN DIAL, who being first duly

sworn and deposes says as follows:

That he is the President and General Manager of Alpine Utilities, Inc.;

That he has read the foregoing Motion to Dismiss and for Imposition of Sanctions

or Alternatively, for More Definite Statement and is familiar with the matters described

therein;

That the facts stated in such document are true as to his knowledge, except as to

those matters stated on information and belief, and as to those he believes them to be true.

SWORN TO before me this

_q_ day of _)_3_) _ ,2008

No_m'y Public for __-_[_;t0_L.

My Commission Expires: ! _('AJ _ i o_l"_"

X



BEFORE

THE PUBLIC SERVICE COMMISSION OF

SOUTH CAROLINA

DOCKET NO. 2008-360-S

Happy Rabbit, LP on behalf of Windridge, )

Townhomes, )

)
Complainant )

)
v. )

)
Alpine Utilities, Inc., )

)
Defendant. )

)

C[)

-:_-"ILL) r',)
i:::'_52 a:"

_.j ),- ._; "n"9

©'±; :=:
Z <_ "-;

CERTIFICATE OF SERVICE}fi _
C..._

This is to certify that I have caused to be served this day one (1) copy of Respondent's

Answer and Motion to Dismiss by placing same in the care and custody of the United States

Postal Service with first class postage affixed thereto and addressed as follows:

Nanette S. Edwards, Esquire

Office of Regulatory Staff
Post Office Box 11263

Columbia, South Carolina 29211

James C. Cook

608 Southlake Road

Columbia, South Carolina 29223

.... i ;

i

,- ,]

f ...... !

Columbia, South Carolina

This 24 thday of October, 2008.

Clark Fancher


